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Sunday Painting Ban 
Appealed by NY CLU 


Painting your mother-in-law’s house may be beneficial 
for your own family relations, but it isn’t necessary “For the 
good order, health and comfort of the community,” according 
to a City Magistrate’s decision which is being appealed by 
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Judge Frank Outlines Objections 
To Federal Legislation: On Obscenity 


Judge Jerome Frank, Second Circuit, US Court of Appeals, concurred in a recent court decision 
upholding the conviction of Samuel Roth for mailing obscene matter in violation of a federal statute. 


However, Judge Frank added an Appendix to his concurrence, indicating his 


“skeptical views” on the 


obscenity legislation. Excerpts from his Appendix are published for the interest of NYCLU members. 


As a judge of an inferior court, 
I am constrained by opinions of 
the Supreme Court concerning the 
obscenity statute to hold that leg- 
islation valid. Since, however, I 
think ... that none of those opin- 
ions has carefully canvassed the 
problem in the light of the Su- 
preme Court’s interpretation of the 
First Amendment, especially as 
expressed by the Court in recent 
years, I deem it not improper to 
set forth, in the following, factors 
which I think deserve considera- 
tion in passing on the constitution- 
ality of that statute 

Of course, the legislature has 
wide power to protect what it 
considers public morals. But the 
First Amendment severely circum- 
scribes that power (and all other 
legislative powers) in the area of 
speech and free press. 

. . The courts still define ob- 
scenity in terms of the assumed 
average normal adult  reader’s 
acxual thoughts or desires or im- 
pulses, without reference to any 
relation between those ‘ ‘subjective’ | 
-yeactions and his subsequent con- | 
duct . .. Thus the statute, as the | 
courts construe it, appears to pro- 
vide criminal punishment for in- 
ducing no more than thoughts, 
feelings, desires. 

Suppose we assume, arguendo, 
that sexual thoughts or feelings, 
stirred by the “obscene,” probably 
will often issue into overt conduct. 
Still it does not at all follow that 
that conduct will be anti-social. For 
no sane person can believe it so- 
cially harmful if sexual desires 
lead to nofmal sexual behavior 
since without such behavior the 
human race would soon disappear. 

Doubtless, Congress could valid- 
ly provide punishment for mailing 
any publications if there were some 
moderately substantial reliable 
data showing that reading or see- 
ing those publications probably 
conduces to seriously harmful sex- 
ual conduct on the part of normal 
adult human beings. But we have 
no such data... 

To date there exists, I think, no 
thorough-going studies by compe- 
tent persons which justifies the 
conclusion -that~ normal adults’) 
reading or seeing of the “obscene” | 
probably induces anti-social con- 
duct... 

(Here, Judge Frank noted that 
while the effect on children was 
irrelevant in the case under judg- 











Speakers at 


NYCLU’s Annual Luncheon 
and Conference 


| Saturday, Feb. 16, 1957 
Hotel Roosevelt 


will be announced in the next 
issue of Civil Liberties in New 
York. The program promises to 
| be unusually interesting, and 
we urge all members and friends 
to make a note of the date now. 
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JUDGE JEROME N. FRANK 


| sidering the foregoing, 





it would 
seem that its validity must rest on 
this ground: Congress, by statute, 
may constitutionally provide pun- 
ishment for the mailing of books 
evoking mere thoughts or feelings 
about sex, if Congress considers 
them socially dangerous, even in 
the absence of any satisfactory ev- 
idence that those thoughts or feel- 
ings will tend to bring about so- 
cially harmful deeds. If that be 
eorrect, it is hard to understand 
why, similarly, Congress may not 
constitutionally provide  punish- 
ment for such distribution of books 
; evoking mere thoughts or feelings, 


ment, Chief Judge Clark’s decision | about religion or politics, which 


discussed “the alleged linkage of 


Congress considers 


socially dan- 


obscenity to juvenile delinquency,” | $erous re 


and he added his comments on this | 
topic. Quoting various authorities, 
including a report by Dr. 
Jahoda, NYCLU board 


| 


I have no doubt the jury could 


|reasonably find, beyond a reason- 


Marie | able doubt, that many of the pub- 
member, | lications mailed by defendant were 


Judge Frank maintained that cur-| obscene within the current judicial 


rent evidence does not show re- 


liably that obscene books and pic- | 


| 


definition of the term But 
so, too, are a multitude of rec- 


tures tend to influence children’s | ognized works of art found in pub- 


sexual conduct adversely.) 


Let it be assumed, for the sake | 


of argument, that contemplation 
of published matter dealing with 
sex has a significant impact on 
children’s conduct. On that as- 
sumption, we cannot overlook the 
fact that our most reputable news- 
papers and periodicals carry ad- 
vertisements and photographs dis- 
playing women in what decidely 
are sexually alluring postures, 
and at times emphasizing the im- 
portance of “sex appeal.” 

Are our prosecutors ready to 
prosecute reputable newspaper 
publishers under the Act? I think 
not. I do not at all urge such pros- 
ecutions. I do suggest that the 
invalidity of that statute has not 
been vigorously challenged because 
it has not been applied to import- 
ant persons like those publishers, 
but, instead, has been enforced 
principally against relatively in- 
conspicious men... 

Da Capo: Available data seem 
wholly insufficient to show that the 
obscenity statute comes within ary 
exception to the First Amend»rent. 

I repeat that, because that stat- 
ute is not restricted to obscene 
pubiications mailed for sale to 
minors, its validity should be tested 
in terms of the evil effects of 
adult reading of obscenity on adult 
conduct. With the present lack of 
evidence that publications probably 
have such effects, how can the 
government demonstrate sufficient- 
ly that the statute is within the 
narrow exceptions to the scope of 
the First Amendment? One would 
think that the mere possibility of 
a casual relation to misconduct 
ought surely not be enough. 


Even if Congress had made an 
express legislative finding of the 
probable evil influence, on adult 
conduct, of adult reading or seeing 
obscene publications, the courts 
would not be bound by that finding, 
if it were not justified in fact . 

If the statute is valid, then, con- 


| lic 


| 





libraries 
To the argument that such books 
(and such reproductions of famous 
paintings and works of sculpture) 
fall within the statutory ban, the 
courts have answered that they are 
“classics,” — books of “literary 
distinction” or works which have 
“an. accepted place in the arts” 
There is a “curious dilemma” in- 
volved in this. answer that the 
statute condemns “only books 
which are dull and without merit,” 
that in no event will the statute 
be applied to the “classics” 

This dilemma would seem to 
show up the basic constitutional 
flaw in the statute: No one can 
reconcile the currently accepted 
test of obscenity with the immunity 
of such “classics” . For such 
“obscene” writings, just because 
of their great artistry and charm, 
will presumably have far greater 
influence on readers than dull in- 
artistic writings . 

The truth is that the courts have 
excepted the “classics” from the 
federal obscenity statute, since 
otherwise most Americans would 
be deprived of access to many 
masterpieces of literature and the 
pictorial arts, and a statute yield- 
ing such deprivation would not only 
be laughably absurd but would 
squarely oppose the intention of 
the cultivated men who framed 
and adopted the First Amendment. 

This exception — nowhere to be 
found in the statute — is a judge- 
made device invented to avoid that 
absurdity. The fact that the 
judges have felt the necessity of 
seeking that avoidance, serves to 
suggest forcibly that the statute, 
in its attempt to control what our 
citizens may read and see, violates 
the First Amendment. For no one 
can rationally justify the judge- 
made exception. The contention 
would scarcely pass as rational 
that the “classics” will be read or 


.|seen solely by an intellectual or 


(Continued on page 4) 
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Grand Jury Indicts 
Six for Contempt 


A Federal grand jury “in 
Washington indicted six per- 
sons on Nev. 26, ineluding two 
New York Times reporters 
whose cases are being supported 
by the NYCLU, on charges of 
contempt of Congress, for in- 
voking the First Amendment in 
refusing to answer questions 
about communism before the 
Eastland Senate Internal Secur- 
ity subcommittee. 

The NYCLU is aiding in the 
defense of Alden Whitman, who 
was arraigned Dec. 14, and also 
is supporting the case of Robert 
Shelton, to be tried Jan. 14, 

Your help is needed to defroy 
NYCLU legal costs in behalf of 
Mr. Whitman and Mr. Shelton. 
Contributions payable to NYC- 
LU may be sent to the office, 
170 Fifth Ave. 


Others indicted were Seymour 
Peck, also of The Times staff; 
William A. Price, former re- 
porter of The Daily News; Her- 
man Liveright, former television 
program director for station 
WDSU, New Orleans, and Mrs. 
Mary Knowles, librarian of Ply- 
mouth Meeting, Pa. 














NYCLU to Support 


Allen on Teachers 


The New York Civil Liber- 
ties Union is supporting State 
Education Commissioner 
James E. Allen Jr. against | 
New York City’s challenge of | 
Allen’s ruling allowing teach- | 
ers to refuse to inform on| 
Communist party members. 


The NYCLU, through Prof. | 


Jack B. Weinstein, board 
member, will file an amicus 
curiae brief with the State 
Supreme Court in opposition | 
to the City’s petition asking 
that Allen’s 
nulled. 
Allen’s decision last August has | 
sustained the appeal and reversed 
the suspension of four city public 
school teachers and ‘one principal, 
and the dismissal of a municipal 
college faculty member, for refus- 


ing to name other teachers who | 


are or were Communist Party 
members. 

New York City’s petition to the 
Court, submitted by Corporation 
Counsel Peter Campbell Brown, in 
behalf of the Board of Education, 
attacked Allen’s ruling as “uncon- 
stitutional, illegal, unreasonable 
and capricious.” Brown said that 
the Board of Education has been 
prevented or impeded by the rul- 
ing from pursuing an investigation 
into subversive activities in the 
city’s public school system. 

Commissioner Allen had main- 
tained in his ruling that a teach- 
er’s fitness is not to. be determined 
“by pressing him to turn informer 
under circumstances of ‘fear and 
mistrust that would probably do 
our school system more harm than 
good ... Even if a person so named 
is exonerated by lack of proof or 
is able to develop sufficient proof 
to allay suspicion, he is marked 
for life.” 


ruling be an- | 


Union. Moreover, it is equally 
illegal to paint your own house 
—if it’s on a Sunday. 

The case involves the Sab- 
bath Law, which prohibits 
all labor on Sunday excep 
“works of necessity and char-g 
ity.” Darwin Deen of Manhat- 
tan was found guilty of break- 
ing the law in October because 
he was painting the house of 
his mother-in-law, Mrs. Irene 
Robinson, in Brooklyn. 

Magistrate George . Postel, in 
Williamsburg Magistrates Court, 
Brooklyn, held that Deen was guil- 
ty even though he was not paid 
for the paint job. In fact, the 
Magistrate said, Deen would still 
be guilty even if he owned the 
house he was painting. 

Emanuel Redfield, NYCLU coun- 
sel, is appealing the decision! “as 
a matter of principle.” Mr. Redfield 
had maintained that Deen’s. con- 
stitutional rights were violated and 
that Deen was not interfering with 
other people or with any church 
services while painting the outside 
of the house. 

“If Deen is found guilty, could 
our jails hold all who violate the 
Sabbath Law?” Mr. Redfield asked 
Judge Postel. The Magistrate said 
he would worry about that “when 
it happens.” 

Deen was given a suspended sens 
tence. NYCLU will appeal the de- 
cision. 











Risk Law at Issue 
In Conductor Case 


| ‘The NYCLU has filed an amicus 
|curiae brief in the State Court of 
| Appeals on behalf of Max Lerner, 
| who was discharged as a subway 
' conductor after he invoked the 
| Fifth Amendment privilege against 
| self-incrimination. 

Lerner, a conductor for 19 years, 
|declined to answer questions of 
|the Deputy Commissioner of In- 
| vestigation, who stated that his 
|inquiry was made under the State 
| Security Risk Law but refused to 
| State whether charges had been 
| made against Lerner, 

On Oct. 21, 1954, Lerner was 
| suspended on the sole ground of 
| his reliance on the constitutional 
| privilege, and discharged on Nov. 
24 because “upon all the evidence, 
reasonable grounds exist for belief 
that because of his doubtful trust 
and reliability, the employment of 
Max Lerner in the position of Con- 
|ductor endangers the security or 
| defense of the nation and state.” 

The NYCLU brief, submitted by 
David I. Shapiro, Nanette Dembitz 
j;and Stephen C. Vladeck, maintained 
| that besides the points of consti- 
tutional law at issue, the Security 
Risk Law (which authorizes dis- 
missal only upon a determination 
that the employee’s continued em- 
ployment “in a security position or 
in a security agency would endan- 
ger the security or defense of the 
nation and the state,”) does not 
authorize the dismissal of a subway 
conductor who invokes his constitu- 
tional privilege against self-incrim- 
ination. 
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Press Comments... 


What could be more natural than that a proposed high | 
school course in basic ideas should meet the undying opposi- | 
tion of certain members of Westchester’s American Legion? | 
Ideas imply thought; thought suggests inquiry; inquiry | 
prompts discussion. And everyone knows that a school is no 
place for such subversive activity as thought, inquiry, discus- | 
sion—especially when the participants are to include parents | 





in 
REVIEW 








as well as children. The parents might develop some ideas, 


| The Liberties of an American (The Supreme Court Speaks), by Leo Pfeffer; Beacon 


too, and that really would be disastrous, as some—let us hope | "es: !%#. 309 pp. appendices and index; $5. 


By CARL 


not all—of the legionnaires see it. 
Member, NYCLU 


The sturdy patriots of the Briarcliff Legion and neigh- | 
boring points who have bravely mounted the ramparts to 


RACHLIN 
Board of Directors 


Partner, Law Firm of Rachlin, Migdal and Low 


Leo Pfeffer, who has contributed much to the whole area | 


defend the local s sy , sl * ideas | a : 
e local school system from the onslaught of ideas | o¢ civil liberties both as an attorney and a writer, has now 


‘are, some of them at least, familiar battlers against the open 
mind. It comes as no surprise th ; ‘ ala , 
| ' rprise t at they are opposed to a State and Freedom, 
course designed to develop thinking in the abstract. It would 
‘come as no surprise if they were opposed to the development | P . 
‘of thinking at all. To discuss, as the projected high school | Legion Post Defied 
seminar proposes, such abstractions as democracy, justice H H 

and the existence of God might quicken the mind, sharpen the | By Briarcliff Manor 
intellect and develop the critical faculties. That will never |. le te aan f 
, : P ¢ i (oe Ne - . i 3 : {its guns tast mon in denance oO 
do, and the children of Briarcliff Manor (and their parents) lan American Legion attack. 
‘must be protected from such influences by the all-seeing eye| The Westchester 


and superior knowledge of Westchester’s guardians of the | school board has approved an ex- 
Truth. perimental program in abstract 





community’s 


| thinking, in which gifted seniors 


The only catch is that the children of Briarcliff Manor | would be given a seminar on “es- 
|for example, “American Lib- | 


(and, we hope, their parents) will doubtless prefer to do | sential ideas” for one period daily, 
their own thinking for themselves, and reject as insolent, ee ee pati 
impertinent and absurd the local legionnaires’ puerile effort pyiarcliff Levi ne mane 

: Briarcliff Legion Post 1054 previ- 
to control the school curriculum. 


|ously had given the board a two- 
Reprinted from The New York Times | week ultimatum to change its 
November 20, 1956 | mind, citing these objections to the 

| proposed program: 


1. It was based on a filmed ser- 





residents of Floral Park echoed the general welcome to the|'* 2 “Peterious oneworlder.” 

fugitives from Hungarian horror. In the same week the | 6 Se oe oe eee 
school board of Floral Park’s high school banned Professor | 
Henry Steele Commager from its adult education program on | “notoriously made grants to those 


the ground that he was too “controversial.” SS ee Ce 
| mu nist-fronters.” 


We.assure the Hungarian refugees that they have found), 3. It is supported by Wilber H. 
land in which each man is free to heed the call of con. | Ferr¥. member of the School Board 
science. Yet the corporation counsel of our enlightened bile ia ete ea ee — 
is still fighting for the power to exile ex-Communist school | said, “sold a bill of goods” to the 
teachers who refuse to name past political associates . . |school board. 


The exiles come here full of bitter memory of a land |. a ee ee eee 
where the commissars had distorted and smothered the| ious, replied: 


Ford Foundation project which has 


egion attack irrelevant and malic- 


creative arts. | 
. = |are “not pertinent” in a debate on 
But this week Variety reported that plans to produce | the project, which was originated 
a television version of “The Male Animal” have been dropped | bY the supervising principal of 
because it contai . a F : , ang i district and received the “unquali- 
the ains a Sequence in which a charactet reads | fied approval” of the State Educa- 

ng of the celebrated Vanzetti letters. As Variety put it: | tion Department. 
“Famed Sacco-Vanzetti case is 36 years old, but it’s still too| 2: The Aven a 
sizzling for TV to touch og a ae {ment of Education “is in no way 
, pore Sh a peeeing manner. | involved” with conduct of the pro- 
| gram. It did put up $13,000 for the 
| project, but this avoided the use 
We have emerged from the darkest days of mecarythism. | of tax funds in setting up the 


a ; | program. 
But we still let the know-nothings rule too many areas of , 


* * * 


3. The Fund for the Republic has 


our life. Perhaps we need the new fugitives from Communist |"° connection with the program, | 


tyranny. Like so many immigrants 1 iand the board members “resent 
y. ; s of e s may Piece bs: 
g arlier eras, they ay | the implication . . . badly stated, 


infuse new spirit into the idea of liberty, |that four members of this board 


Reprinted by permission from Copyright 1956, New York Post Cor- | Were sold a bill of goods by Mr. 
poration, November 24, 1956 
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Published five times a year by the New York Civil Liberties Union, | “strict. The Legion later wrote 
170 Fifth Avenue, New York 10, N.Y. Telephone, ORegon 5 


Subscription by membership in the American Civil Liberties Union |dents, contending it had been 
at $2, $5, $10, $25 and up. (See page four). | “smeared” in an effort to silence 
GEORGE E. RUNDQUIST JOSEPHINE SCHEIBER | its opposition to the program. The 

Executive Director Adinisieteasive Beeretary | Legion commander stated that the 


EILEEN J. MARTINSON | post had the 
Editor | American 


“disturbing” actions by a_ public 
BOARD OF DIRECTORS |}agency. (See New York Times 

Charles A. Siepmann ;comment in editorial column.) 
eo iit Chairman : ; In a letter to Ralph E. Lewis, 
iiititeideman Robert M. Stein | president of the Briarcliff Manor 
Treasurer iSchool Board, NYCLU Chairman 
Nanette Dembitz, Emanuel Redfield, Stephen C. Vladeck | Charles A. Siepmann hailed the 
; Counsel | “forthright tone and tenor” of 

Sheldon Ackley, George Backer, Charles Ballon, Maxwell Dane, John | Lewis’ reply to the Legion. 

Henry Faulk, Osmond K. Fraenkel, Harold K. Guinzburg, Helen M.| “To have at once resisted and 
Harris, Louis Harris, Laura Z. Hobson, James M. Hutchinson, Morris | protested such abuse of freedom 
Tushewitz, Marie Jahoda, John Paul Jones, Florence M. Kelley, Mrs. | is to the credit of your Board,” Mr. 


that Mr. Ferry was “duly elected 
to the board of the district.” 

The board mailed a copy of its 
reply to every household in the 





merely “exercised 


” 





Joseph P. Lash, Loula D. Lasker, Joseph Monserrat, Newbold Morvis,| Siepmann wrote in behalf of the! 


Albert J. Penner, Carl Rachlin, R. Lawrence Siegel, Jack B. Weinstein. | Board of Directors of the NYCLU. 


Briarcliff Manor, N.Y., stuck to} 


the Advancement of- Education, a | 


| 41. Dr. Adler’s “one-world” views | 


| Ferry.” The board also pointed out | 


5990, | its own letter to all Briarcliff resi- | 


privilege of criticizing | 


| written a volume which, unlike his previous book, “Church, 
’ is dedicated to a popular discussion of | 


*our Bill of Rights. In his pre- 


iface, Mr. Pfeffer indicates 


‘that the volume is not intend- | 


'ed to be especially provocative 
and original, but rather an ex- 
position of the Bill of Rights. 
|In ten chapters, Mr. Pfeffer 
i has written with a great deal 
‘of clarity about the various 
;subjects he believes import- 
‘ant. The chapters are titled, 
the Supreme 


lerties and 


| 

| Court,” “Liberty of Belief and 
| Disbelief,” “Liberty of Entry, | 
| Sojourn and Exit,” ete. 


Beginning with the discussion 


i : lof the Supreme Court, Mr. Pfeffer | 
ies, “Great Ideas,” by Dr. Mortimer | : adie : 


«+. On Long Island this week we have no doubt that the |J- Adler, who, the Legion claimed, 


j 4 ; ; ; : 
| various points raised in the Bill 
| 


| 


| efforts required to achieve the Bill 
of Rights.and the meaning, insofar 
as it can be told, of the various 
Bills of Rights. 


essential that a book of this kind 
be available for general reading. 


with everything that Mr. Pfeffer 





and effort of the work. Constant 
reminders of the development of 
| the Bill of Rights and its renewed 
j significance in- every generation 


are more than helpful. Mr. Pfeffer | 


with his great background and 


| knowledge of the cases in various | 


areas of constitutional law is cer- 


|tainly an appropriate person to| 


| have written just such a book. 


| Obviously, in a book of this kind, | 
| a reviewer is bound to have some | 
|disagreement with parts of the | 


| text. These disagreements, how- 
|.ever, don’t really detract from the 
essential value of the work. 
| In the first chapter, for 
| in some detail the way in which 
| the Supreme Court functions in re- 
‘gard to civil liberty cases. I am 
|quite sure he did not intend this; 
| nevertheless, one is left with the 
|impression that he describes the 
| Supreme Court of the United 
States as a kind of benevolent 
despot—no less despotic, however, 
for all its benevolence. It would 
appear to me to be important in a 
general discussion of the Suprem¢ 
Court to indicate the 
that act upon the Court in arriving 
at any decision, more so than he 
| has done. 

It is, of course, almost axioma- 
tic that, as Chief Justice Hughes 
| has stated, the Constitution is what 
the Supreme Court says it is. As 
Mr. Pfeffer recognizes, this is a 
| great over-simplification, 


|does not really, in a work for the} 


general public, explain why this is 
an oversimplification. A statement 
as to the effect of the whole ac- 
cumulated tradition of 
American Law and the effect of 
stare decisis is practically ignored. 
Unwritten rules in a democratic 
society can often be as great an 
inhibition against arbitrary action 
as a written constitution. The deve- 
lopment of the English Constitu- 


|moves on chapter by chapter to} 


of Rights. We are reminded of the | 


Without saying, it is certainly | 


It is not necessary that one agree | 


has said to appreciate the value | 


ex- | 
ample, Mr. Pfeffer has explained | 


inhibitions 


but he | 


Anglo- | 


\L.I. Defeats Effort 
To Censor Texts 


In another instance of pressure 
by local veteran groups for school 
' censorship, the Levittown, LI. 
| School Board last month defeated 
a‘ move to establish a veteran’s 


|eommittee to censor school text- 


| books. 

A weak earlier resolution had 
asked for formation of a veterans’ 
committee to review educational 
material, without specifying how 
the committee would be organized, 
|leaving the initiative to the vet- 
lerans’ groups. Many residents of 
ithe community attended the meet- 
|ing expecting the board to rescind 
the previous resolution and leave 
|responsibility for selecting school 
| books with the school administra- 
tion. 

But a board member proposed a 
substitute resolution, calling on the 
commanders of the local posts of 
the American Legion, Veterans of 
Foreign Wars, Disabled American 
Veterans, Jewish War Veterans, 
Catholic War Veterans and PTA 
| Council to designate Americanism 
officers to a “standing six-man fact- 
'finding committee” to which the 
school board would refer all com- 
plaints of “subversive” texts. The 
| substitute: statement received a 2-2 
vote, with one member abstaining, 
thus failing to pass. 

Opponents of the original reso- 
| lution believed that no organization 
| was likely to take the initiative in 
carrying it out. 


tion proves this. Thus, while it is 
true that the court has consider- 
able liberty to act, and as Mr. Pfef- 
fer indicated, generally wisely, its 
actions are not whimsical. It moves 
|forward, sometimes perhaps too 
slowly, rarely making a complete 
break in the continuity. This con- 
tinuity is an important anchor in 
ithe development of our liberties: 
And I do not believe Mr. Pfeffer 
jhas_ sufficiently indicated that. 
Without this anchor to the past, 
a court under pressure might easily 
rationalize the abandonment of tra- 
| ditional rights, just as easy as 
it might extend them. 

With all the value this volume 
| does have, Mr. Pfeffer’s own spec- 
ial interests, however, shine 
through. They do not detract from 
the value of the book, but ‘in a 
| volume of this kind, they do cause 
a kind of imbalance. 

For example, it is his belief that 
‘the single greatest contribution 
made by the United States to con- 
temporary civilization is the Doc- 
trine of Separation of Church and 
State. This statement seems a bit 
| extravagant in the light of the fact 
that the separation of the Church 
and State is only one facet in a 
| great experiment in popular gov- 
ernment that has been going on 
quite successfully, with whatever 
its faults, for almost 200 years. 
The experiment itself would seem 
to be a somewhat greater contri- 
bution to contemporary civiliza- 
tion than one of the doctrines un- 
| der it, particularly «so since this 
special area is now in such a state 
of flux that one cannot be sure 
where it will eventually end. While 
important, separation of Church 
and State is not a sine qua non of 
either popular government or re- 
ligious liberty. England has both 
these desirables but no separation 
of Church and State. 

There are a few other points 
‘one might question, but it might 
appear to be carping criticism, 
since the work as a whole is well- 
planned and executed. The intelli- 
gent reader, and one would have 
to be that even though one need 
/not have any special training to 
|read this book, will be able to 
evaluate the areas in which Mr. 
| Pfeffer has wandered somewhat. 
| We can only thank Mr. Pfeffer for 
‘his contribution. 
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Commager Barred as ‘Controversial’ 


The School Board of Floral Park, L.I., canceled a forum scheduled 
for Noy. 1 at Sewanhaka High School because several board mem- 
bers felt that Henry Steele Commager, who was to take part in 
the forum, was too controversial a person to be permitted to speak 
before local residents. Dr. Thomas F. Looby, director of the district’s 
adult education program, said the board had awaited appointment of 
a citizens advisory committee before approving any speakers. He 
added that objections had been raised to Professor Commager’s 
support of a petition in December, 1955, seeking amnesty for 16 
second-string Communists. Dr. Looby maintained, however, that 
lack of sanction by an advisory committee was the principal reason 
for cancelling the forum. Professor Commager, at present chairman 
of the Department of History at Amherst College, was to have 
discussed the historical background of the American Presidency 
at the school forum. Several weeks later, Rabbi Judah Cahn of 
Temple Israel, Lawrence, L. I., invited Dr. Commager to discuss 
the same subject at the temple. 


Teacher Reinstated at Science High School 


Julius Hlavaty has his job back as mathematics chairman of the 
High School of Science, as well as about $27,000 in back pay, as a 
result of the Supreme Court’s decision in the Harry Slochower 
case. Mr. Hlavaty was dismissed by the Board of Education in 
April, 1953, after he pleaded the Fifth Amendment before the 
McCarthy committee when asked about membership in the Com- 
munist party before 1949. At that time, Mr. Hlavaty challenged his 
ouster in Brooklyn Supreme Court, and he and the city corporation 
counsel entered into a stimplation to suspend prosecution of the 
case until the Slochower decision. School officials said that other 
city teachers dropped for similar reasons before the Supreme Court 
decision are not entitled to restoration to their jobs because they 
had not taken the necessary legal steps when they were dropped. 


Counsel Named to State Security Group 


Eugene H. Nickerson has been named counsel to the Committee 
on Public Employe Security Procedures, which was set up in 
September by Governor Harriman to make recommendations for 
improving the state security laws. Mr. Nickerson, a graduate of 
Harvard and the Columbia Law School, is a member of the law 
firm of Hale, Stimson, Russel and Nickerson. Whitelaw Reid is 
chairman of the Committee. 


3 Engineers Resign in City Loyalty Inquiry 


Three members of the engineering staff of the New York City 
Department of Public Works have resigned after refusing to answer 
#estions asked in the continuing loyalty investigation of city em- 
loyes, being conducted by the office of Investigation Commissioner 
harles H. Tenney. Public Works Commissioner Frederick H. Zur- 
muhlen filed charges against the three men, accusing them of in- 
subordination and refusal to cooperate. The three were said to 
have denied generally charges that they had been members of 
the Communist Party since World War II, but had refused to answer 
specific questions. One of the men helped set up the city’s siren 
warning system and supervised construction of emergency com- 
munications control centers, Mr. Zurmuhlen said. The second 
was assigned to the sewerage division and the third was in the 
bridge division. 


State Approves Ban on ‘‘Times”’ in Classroom 


he New York State Education Department has ruled that selection 
pf instructional material for schools is within the jurisdiction of 
the local board of education. The educational body made this state- 
ment in upholding the Solvay, N.Y., Board of Education when it 
ruled that senior high schoél pupils may not purchase copies of 

he New York Times through the school for study in the classroom. 

he. ACLU had joined in protests when the case arose last year. 


Petition Opposes Lincoln Square Project 


Residential and business tenants who would be displaced by the 
proposed Lincoln Square Title I slum clearance project have filed 
petition charging that the project violates the Constitution. Harris 
IL. Present, lawyer and chairman of the Council on Housing Reloea- 
ion Practices, sajd the petition brings up legal points which could 
be the basis for suits in federal and state courts. The pe**tion 
laims that part of the plan, calling for use of public money to buy 
a Manhattan campus on the site for Fordham University, a Roman 
atholic institution, would violate ihe First «Amendment calling 
for separation of church and state. It was also maintained that the 
project would violate the Fifth and Fourteenth Amendments by 
providing “for the taking of business and commercial property, 
ot for a public purpose, without due process of law and without 
just compensation.” Present also represented two taxpayers who 
iled a suit in the State Supreme Court to cancel the Board of Esti- 
ate approval of the project, on similar grounds. 


simo Roper Heads Fund for the Republic 


Imo Roper, public opinion analyst, has become chairman of the 

board of directors of the Fund for the Republic, succeeding Paul G. 
offman who remains as a director. Three new board members 
plected are Alicia Patterson, editor and publisher of Newsday, 
arden City, L.I., daily newspaper; Bruce Catton of Bethesda, Md., 
Pulitzer prize-winning historian who wrote “A Stillness at Appoma- 
ox” and “This Hallowed Ground;” and Harry S. Ashmore, execu- 
ive editor of The Arkansas Gazette of Little Rock, Ark. 


‘ 
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communities. Readers are in 
in letters to the editor.) 





Censorship continues to be a 


| major problem in Illinois and fight- 
eon it an important ACLU func- 
tion. 


| Much of the current fighting is 
over publications. This has shifted 
away from “comics” to magazines 


seized, from 
stores and other establishments, 
more than a thousand copies of 
magazines he considers improper. 
Described as “all the ‘sexy’ type 
which display nudity in various 
poses,” they will be made the basis 
of charges of possession of obscene 
and indecent literature. ad 


More popular than seizures is 
legislation against “objectionable” 
literature. In this non-legislative 
year, this has meant the introduc- 
tion into the city councils of Chi- 
cago and half-a-dozen down-state 
cities of vague and sweeping ord- 


enforced, they would limit the read- 


police think proper for those under 
17 years. 

The spark for most of these ac- 
tivities comes from groups orga- 


Literature, which makes its na- 
tional headquarters in Chicago. 
The recent Harper’s article, “The 
Harm Good People Do,” is a lively 
discussion of this organization. 

The controversy over these ord- 
inances is not without its compen- 
sations. The fight in Chicago indi- 
cates that, given time, the issues 
involved can be interpreted with | 
some success to the community. | 
Time was afforded here because of 
the presence in the City Council 
of the former General Counsel to 
the ACLU Illinois Division, Leon 
M. Despres. His searching and per- 
sistent questioning, coupled with 
the testimony ACLU mustered, in 
the public hearings, has brought 
to a standstill the drive behind the 
ordinance. Sections of the press 
-have played an important role, and 
the Chicago Bar Association has 
just adopted a strong report in 
opposition. 


On the movie front, Chicago is 
distinguished among important 
American cities by having its own 
censorship beard set up in the 
police department. No film can be 
shown here without a license is- 


|to the Illinois Supreme 
| which wrote a new definition of 
obscenity; to the U. S. Supreme 
Court, which refused certiorari; to 
a lower court, which found it ob- 
scene according to the new defini- 
tion; and is now before the state 
appellate court. Meantime, another 
attack, involving “The Game of 
Love,” is slowly moving through 
the federal courts. 


The live entertainment world is 


of the American Legion here has 
| been to attempt the banning of ac- 
tors 


measure to the shoring up of timor- 





Censorship Committee, his efforts 


and pocket books. The sheriff of a | 
Mississippi River county has just | 
news dealers, drug- | 


inances. If passed and effectively | 


ing diet of all-citizens to what the | 


nized under the inspiration of the | 
National Organization for Decent | 


sued by the department. This worst | 
type of prior censorship has been | 
under court attack in “The Mira- | 
cle” case since 1952. The case went | 
Court, | 


having an easier time. Over the | 
years, the chief occupation of one | 
of the leaders of the neolithic wing | 


and entertainers whose pa- | 
triotism he suspected. Due in good | 


ous house managers by the ACLU | 


Censorship Fight Continues 
As Major Problem in Illinois 


(Editor’s Note: This is the second in a series of columns from 
local ACLU affiliates in different parts of the country, high- 
lighting civil liberties problems currently facing their owt 


vited to write their comments 


By KENNETH DOUTY, 
Executive Director 
Illinois Division, ACLU 
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ground. 

The chief problem that worries 
the Illinois Division is the long- 
range educational job. A 





11% 
law permitting the 
approved. How, a downstate news- 
paper editor asked, can 


|fathers fought, in one form 





implications? Public discussion, 


these days fall on pretty barren | 


recent | 
| poll in a midwest state showed that | 
of those questioned favor a| 
showing of | 
movies only after they are officially | 


three- | 
|fourths of the people accept cen- | 
sorship against which their fore- | 
or 
another, over the generations. “Te | 
surmises that they do not see the | 
implications of what they advocate. | 


But how to make them see the | 





Yule Creche Voted 
For Ossining H. S. 


After changing its mind sev- 
eral times, the Board of Educa- 
tion in Ossining has voted 4 to 
3 to permit a community Christ- 
mas creche representing the 
Nativity to be erected on the 
High School lawn. 

Permission had been granted 
to a local committee last Sep- 
tember, and it was not until 
November that the School Board 
learned of protests from resi- 
dents sent to the State Depart- 
ment of Education. The State 
Department, however, declined 
to give any final ruling on the 
legality of the creche on public 
school property, merely noting 
that there was nothing specifi- 
cally illegal about it, but urg- 
ing that the local Board “act 
in such a way as to promote 
community harmony.” 

One of the three who voted 
against approving the creche 
stated: “I believe that this ques- 
tion involves the separation of 
Church and State. I believe, in 
the spirit of the Constitution, 
that the secular school must re- 
frain from seeming to sponsor 
any particular religious belief.” 

Another board member who 
voted against erection of the 
creche maintained: “As a Chris- 
tian, I would like to see the 
Christmas Creche within the 
community, but I do not believe 
its rightful place is on public 
school property. While not com- 
promising my religion, I do be- 
lieve that respect for other re 
ligions prohibits its being placed 
on public lands.” 

In a letter to The New York 
Times, NYCLU Chairman 
Charles A. Siepmann claimed 
that the Ossining incident “rep- 
resents a tendency (which some 
believe to be increasing) to flout 
the time honored principle of 
the separation of church and | 
state.” 














\like that centering around the | 


[Chi cago 


ja local bookstore, reaches others. 
|Our speaking to groups, usually 
|friendly ones, is certainly useful. 
|But the vast public beyond that 
|seems untouched by the implica- 
|tions. The immediate impact of 


| magazines of questionable taste on | 


ithe newsstand, of “crime” movies, 
|of realistic novels, is so much 
| greater than the occasional discus- 
| sion of the past and of present and 
future dangers. One of ACLU’s 
weaknesses is that it has so much 
| “fire-fighting” to do that it has 
| little time to sit and plan the sort 
| of long-term program that might 
| enable a larger section of the pub- 
|lic to react positively to the phe- 
|nomena of the passing moment. 
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ACLU APPEAL 


On or about Dec. 28, you 
will receive a Special Funds 
Appeal letter from the 
American Civil Liberties 
Union. 

To make ends meet in the 
1956-1957 fiscal year, AC- 
LU must secure $85,000 in 
January, as against $72,000 
at that time last year, 





A percentage of all funds 
contributed will, as usual, 
go to the NYCLU from 
| members in the Greater 

New York area. 

We urge all members to 
respond generously to this 
Special Funds Appeal. 











ordinance, undoubtedly | 
| reaches some, A Banned Books Ex- | 
hibition, such as the Illinois Divi- | 
|sion sponsored this summer with | 


NEWS 


Censorship by private religious 
| groups, continues to be a live issue 
|in the borough of Queens. The 
| local representatives of the Na- 
‘tional Organization for Decent 
'Literature are pressuring news 
|dealers and drug stores to remove 
jcomics and paperbacks on the 
NODL list. 

Cornelius F. Bastable, chairman 
of the decent literature committee 
of the St. Andrew Avellino Roman 
Catholic Church of Broadway- 
Flushing, recently stated at a 
meeting of the Holy Name Society 
of that church, “It goes without 
saying that the majority of books 
on the list are pornographic from 
any point of view.” 

Seymour Block, a newsdealer of 
Jamaica and a resident of Flushing, 
recently has been indicted under 
| the State obscenity law. The case 
now under consideration, and 
Morris Bloomgarden, an attorney 
for the Metropolitan Stationery 
and Tobacco Retailers Association, 
is questioning the law on the basis 
that a newsdealer cannot be a 
censor of public morals. 

At the last meeting of the Gen- 
‘eral Committee of the Chapter, it 
| was voted to continue the program 
of presenting speakers to parent- 
teacher groups on the subject of 
censorship. « 

Dr. Eleanor Sickels was elected’ 
as second vice-chairman of the 
chapter, and Mrs. Eugene Tortora 
was elected to fill out an unexpired 
term on the Committee. 

James M. Hutchinson 
Chairman 

147.54 Ash Avenue 

Flushing 55, N.Y. 

FLushing 3-3860 
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Judge Frank on 


Obscenity... 


(Continued from page 1) 


artistic elite; for, even ignoring 
the snobbish, undemocratic, nature 
of this contention, there is no evi- 
dence that that elite has a moral 
fortitude (an immunity from moral 
corruption) superior to that of the 
“masses.” And if the exception, to 
make it rational, were taken as 
meaning that a contemporary book 
is exempt if it equates in “literary 
distinction” with the “classics,” the 
result would be amazing: Judges 
would have to serve as literary 
critics; jurisprudence would merge 
with aesthetics; authors and pub- 
lishers would consult the legal 
digests for legal-artistic prece- 
dents; we would some day have a| 
Legal Restatement of the Canons | 
of Literary Taste. | 


The exception of the “classics” 








is therefore irrational. Consequent- 
ly, it would seem that we should} 
interpret the statute rationally —| 
i.e., without. that exception. If, | 
however, the exception, as an ex- | 
ception, is irrational, then it| 
would appear that, to render the | 
statute valid, the standard applied | 
to the “classics” should be applied | 
to all books and pictures. The re- 
sult would be that, in order to be | 
constitutional, the statute must be | 
wholly inefficacious ... | 

Fear of punishment serves as a/| 
powerful restraint on publication | 
« «- On account of the extremely | 
vague judicial definition of the ob- | 
scene, a person thréatened with | 
prosecution if he mails ... almost | 
any book which deals in an uncon- | 
ventional, unorthodox manner with | 
sex, may well apprehend that, | 
should the threat be carried out, | 
he will be punished. As a result | 
each prosecutor becomes a literary | 
censor (i.e., dictator) with immense 
unbridled power, a virtually un- 
controlled discretion . ? . Within 
wide limits, he can . . . exercise | 
$C a cehsorship by threat, with-} 
out a trial, without any, judicial | 
supervision, capriciously and ar- 
bitrarily . - In that way, the 
statute brings about an actual 
prior restraint of free speech and 
free press which strikingly flouts 
the First Amendment. 

When a prosecution is instituted 
and a trial begins, much censor- 
ship power passes to the trial 
judge: If he sits without a jury, 
he. must decide whether a book is 
obscene. If the trial is by jury, 
then, if he thinks the book plainly 
not obscene, he directs a verdict for 
the accused or, after a verdict of 
guilt, enters a judgment of ac- 
quittal ... 

If, in a jury case, the trial judge 
does not direct a verdict or enter 
a judgment of acquittal, the jury 
exercices the censorship power. 
Courts have said that a jury has 





| governme 


a peculiar aptitude as a censor of 
obscenity, since, representing a 
cross-section of the community, it 
knows peculiarly well the average 
“common conscience” of the time. 
Yet no statistician would conceiv- 
ably accept the views of a jury— 
twelve persons chosen at random 
—as a fair sample of community 
attitudes on such a subject as ob- 
scenity . . 


Governmental control of ideas 
or personal preferences is alien in 
a democracy. And the yearning to 
use governmental censorship of 
any kind is infectious. It may 
spread insidiously. Commencing 
with suppression of books as ob- 
scene, it is not unlikely to develop 
into official lust for the power of 
thought-control in the areas of 


| religion, politics, and elsewhere... 


Governmental guardianship is 
repugnant to the basic tenet of 
our democracy. According to our 


ideals, our adult citizens are self- | 
own | 


s, to act as their 
and thus become self-de- 
pendent ... We come back, once 
more, to Jefferson’s advice: The 
only completely democratic way to 
control publications is through non- 
ntal censorship by public 


guardian 
fathers, 


opinion. 


Here we encounter an apparent | 
The First Amendment, | 


| judicially enforced, curbs public | ; ; 
denied membership, 


paradox: 


opinion when translated into a 
statute which restricts freedom of 
expression (except that which will 
probably induce undesirable con- 


amendment ensures that public 
opinion—the “common conscience 
of the time’—shall not commit 
suicide through legislation which 
chokes off today the free expres- 
sion of minority views which may 
become the majority public opinion 
of tamorrow oes 


To vest a few fallible men— 
prosecutors, judges, jurors——with 
vast powers of literary or artistic 
censorship, to convert them into 
what J. S. Mill called a “moral 
police,” is to make them despotic 
aomters of literary products. If one 
day they ban mediocre books as 
obscene, another day they may do 


|likewise~ t0 a» work of genius. 


Originality, not too plentiful, 
should be cherished, not stifled ... 


Some few men stubbornly fight 
for the right to write or publish 
or distribute books which the great 
majority at the time consider loath- 
some. If we jail those few, the 
community may appear to have 
suffered nothing. The appearance is 
deceptive. For the conviction and 
punishment of these few will ter- 
rify writers who are more sensi- 
tive, less eager for a fight. What, 
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the Union’s authoritative Annual 
request, single copies of some 25 


jare still pending. Of last year’s 
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Board Reports 
On ‘Subversives' 


The annual report for 1956 of 
the Board of Education on its in- 
vestigation of subversive activities 
in the schools has revealed that 59 
employes were directed to answer 
questions on membership in the 
Communist party. 


Under the Feinberg law, school 
boards must make yearly reports 
to the State Commissioner of Edu- 
cation listing teachers who are 
members of the Communist party 
| or who are suspected of subversive | 
activities. The report of the New 
| York City Board covers the period 
from Nov. 1, 1955 to Oct. 31, 1956. 


The figures showed that a total 
of 233 employes have resigned or 
retired since 1951 rather than an- 
swer questions. Of the 59, 15 de-| 
nied past or present membership | 
in the Communist party and no | 
present action is contemplated | 
against them; 15 admitted past | 
membership in the Communist | 
party, and the action to be taken | 
on these will be clarified as the | 
|result of current litigation; 22 re- 
| signed or retired rather than an- 
|swer questions; seven interviews 











| ° ° 
cases that remained undecided on 


T d 1 
Nov. 1, 1955, four admitted past 
membership, four resigned and one 


Meanwhile, the Board of Higher 
Education’s annual report revealed 
| that thirteen cases involving staff 





i duct). The paradox is unreal: The | members of the municipal colleges | 


| ‘ . 
| suspected of Communist party | 


|membership are under investiga- 
| tion. During the year, eleven who | 
— past membership were | 
| Studied; of these, four were| 
| “cleared,” and seven others are 


| still under consideration, 


| 
as a result, they do not write might 
have been major literary con- 
tributions, 

‘In Commonwealth v. Gordon 
(1949), Judge Bok said: “A book, 
however sexually impure and 
pornographic . . . cannot be a 
present danger unless the reader 
closes it, lays it aside, and trans- 
mutes its erotic allurement into 
overt action. That such action 
must inevitably follow as a direct 
consequence of reading the book 
does not bear analysis, nor is it 
borne out by general human ex- 
perience; too much can intervene 
and too many diversions take place 
. » « The only clear and present 
danger ... that will satisfy ... the 
Constitution . .. is the commis- 
sion or the imminence of the com- 
mission of criminal behavior re- 
sulting from the reading of a book 

. » The casual connection be- 
tween the book and the criminal 
behavior must appear beyond a 
reasonable doubt.” 

I confess that I incline to agree 


with Judge Bok’s opinion. But I 
think it should be modified in a 








few respects: (a) Because of the 


Supreme Court’s opinion in the|advise a man whether he 





Mandate of Un-American Activities Unit 


Because. of current interest in hearings being held around 
the country by the House Committee on Un-American Activities, 
we print below the statutory authority and mandate of the 
Committee. The validity of this mandate has been repeatedly 
challenged by the ACLU. 


The legislation under which the House Committee on Un-Ameri- 
can Activities operates is Public Law 601, 79th Congress (1946), 
chapter 753, 2d session, which provides: 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled,*** 


PART 2—RULES OF THE HOUSE OF REPRESENTA- 

TIVES 
Rule X Sec. 121. Standing Committees*** 

17. Committee on Un-American Activities, to consist of nine 
members. 
Rule XI. Powers and Duties of Committees*** 

(q) (1) Committee on Un-American Activities. 

(A) Un-American Activities. 

(2) The Committee on Un-American Activities, as a whole 
or by subcommittee, is authorized to make from time to time 
investigations of (i) the extent, character, and objects of un- 
American propaganda activities in the United States, (ii) the 
diffusion within the United States of subversive and un-Ameri- 
can propaganda that is instigated from foreign countries or of 
a domestic origin and attacks the principle of the form of govern- 
ment as guaranteed by our Constitution, and (iii) all other 
questions in relation thereto that would aid Congress in any 
necessary remedial legislation. 

The Committee on Un-American Activities shall report to 
the House (or to the Clerk of the House if the House is not 
in session) the results of any such investigation, together with 
such recommendations as it deems advisable. 


\ 


For the purpose of any such investigation, the Committee 
on Un-American Activities, or any subcommittee thereof, is 
authorized to sit and act at such times and places within the 
United States, whether or not the House is sitting, has recessed, 
or has adjourned, to hold such hearings, to require the attendance 
of such witnesses and the production of such books, papers, and 
documents, and to take such testimony, as it deems necessary. 
Subpoenas may be issued under the signature of the chairman 
of the committee or any subcommittee, or by any member desig- 
nated by any such chairman, and may be served by any person 
designated by any such chairman or member. 











Dennis case (1951), decided since | 
Judge Bok wrote, I would stress 


woul Burlesque Returns 

the element of probability in speak- 

ing of danger.” (b) 1/1 Sans. Burwns, Grinds 
think the danger need not be that | 
of probably inducing behavior | 
which has already been made} 
criminal at common law or by | 
statute, but rather of probably in- | 
ducing any seriously anti-social | 
conduct (i.e., conduct which, by 
statute, could validly be made a 
state or federal crime). (c) I think | 
that the casual relation need not | 
be between such anti-social con- | 
duct and a. particular book in- 
volved in the case on trial, but 
rather between such conduct and a 
book of the kind or type involved 
in the case... 

The exquisite vagueness of the 
word “obscenity” is apparent from 
the way the judicial definition of 
that word has kept shifting: Once 
(as we saw) the courts held a work || Was confirmed and the Depart- 
obscene if it would probably | ment of Licenses ordered to 
stimulate improper thoughts or | issue the license. 
desires in abnormal persons; now | 
most courts consider only the as- | ita 4 fj ; 
sumed impact on the thoughts or | not committing a crime if he mai 
desires of the adult “normal” or | book or pictures... 
average human being. A standard| Even if the obscenity standa 
so difficult for our ablest judges| would have sufficient definitenes 
to interpret is hardly one which} were freedom of expression not it 
has a “well-settled” meaning, a| volved, it would seem far too vag 
meaning sufficient adequately to|to justify as a,basis for an excey 
is or is} tion to the First Amendment, .., % 


Burlesque is coming back to 
New York aftér 14 years—but 
the bumps, grinds and‘ Strif 
tease of the old days will re- 
main in the wings. 

License Commissioner Bern- 
ard J. O’Connell has granted a 
theater license to Thomas J. 
Phillips for the Public Theatre, 
66 Second Ave., after two years 
of litigation in which the NYC- 
LU supported his appeal. 

Phillips had been seeking a 
license since October, 1954. The 
Commissioner’s objections were 
overruled by Supreme Court 
Justice Aron Steuer, and the 
NYCLU filed an amicus curiae 
brief in the Appellate Division 
supporting Steuer. The decision 
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